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IN THE COURT OF COMMON PLEAS
CUYAHOGA COUNTY, OHIO

ALAN DAVIS, EXECUTOR,
Plaintiff
V.

-

ST ATE OF OHIO,
Defendant

)
)
)
)
)
)
)
)
)
)

CASE NO. 312322
JUDGE RONALD SUSTER

DEFENDANT'S BRIEF IN OPPOSITION
TO PLAINTIFF'S MOTION TO
EXCLUDE EXPERT HANDWRITING
TESTIMONY OF DR. BOUFFARD

Defendant, State of Ohio, by and through counsel, William D. Mason, Prosecuting
Attorney for Cuyahoga County, and Assistant Prosecutor, Marilyn B. Cassidy, submit the State's
brief in opposition to plaintiffs motion to exclude testimony of forensic document examiner
Phillip Bouffard. Handwriting analysis is a field of expertise contemplated by Evidence Rule
702. Furthermore, the reliability of the proposed testimony in this case can be satisfactorily

demonstrated, all as is set forth in the brief and affidavit attached hereto and incorporated herein
by reference.
Respectfully submitted,
WILLIAM D. MASON
PROSECUTING ATTORNEY
CUYAHOGA COUNTY

a sidy
Assistant P ecuting Attorney
1200 Ontario Street - gth Floor
Cleveland, Ohio 44113
(216) 443-7785
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INTRODUCTION
Handwriting analysis is recognized as a field of expertise under the Federal Rule of
Evidence 702. Although Daubert v. Merrell Dow Pharm. Inc. 509 U.S. 579 (1993) deals with
scientific experts, its language relative to the 'gatekeeper' function of judges is applicable to all
expert testimony offered under Rule 702. The reliability and admissibility of testimony must be
evaluated on the facts in each case. There is ample evidence in support of reliability under the
facts herein, all as is set forth below.

LAW AND ARGUMENT

A. Both Ohio Courts and The U.S. Court of Appeals, Sixth Circuit
Recognize Handwriting Analysis as a Field of Expertise.

-

It is well established in Ohio that handwriting comparisons may be made by persons

skilled in handwriting, such as are usually called experts. Scott v. Loza ( 1994), 71 Ohio St. 61,
77. An expert witness's testimony is admissable when the witness will aid the trier of fact in the
search of the truth. In addition, a person may be qualified as an expert witness ifthe proponent
of such witness can establish that the witness has knowledge of scientific, technical, or other
such specialized nature. State v. Clark (Cuy. Cty. 1995) 101 Ohio App. 3d 389, 411; Evid. R.
702. Succinctly, a witness qualifies as an expert when the witness demonstrates some knowledge
on a particular subject superior to that possessed by an ordinary juror. State v. Yates (1994) 71
Ohio St. 3d 219. Clearly, under Ohio law, Dr. Bouffard's resume qualifies him as an expert in
handwriting analysis.
Likewise, the Federal Rules state that handwriting analysis is a field of expertise. The

-
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advisory committee notes to that Rule indicate that a wide array of expert testimony is
contemplated by the Rule:
The fields of knowledge which may be drawn upon are not limited merely to the
scientific and technical but extend to all specialized knowledge. Similarly, the expert is
viewed not in a narrow sense, but as a person qualified by knowledge, skill, experience,
training or education ...
Moreover, Federal Rule of Evidence 901 (b)(3) provides for authentication of a document
by "comparison by ... expert witnesses with specimens which have been authenticated."
Although authentication under Rule 901 does not ensure admissibility, ... if we were to
hold that handwriting analysis is not a field of expertise under the Federal Rules of
Evidence, there would be no place for expert witnesses to compare writing on one
document with that on another in order to authenticate a document. In other words, ....
Rule 901 (b)(3) would be rendered meaningless." .
In short, expert handwriting analysis is a field of expertise under the Federal Rules of
Evidence. (Emphasis Added)US. v. Jones 107 F.3d 1147, (C.A. 6. Tenn. 1997).

-

The federal courts have amply interpreted Daubert with regard to handwriting analysis.
The fact that there is a subjective element rendering it somewhat less than purely scientific does
not by itself, render the expertise unacceptable for evidentiary purposes. Inasmuch as the Ohio
Rules of Evidence are founded in the Federal Rule, this court should permit the testimony of
forensic document examiner Dr. Bouffard.

B. The "Daubert" Decision is Intended to Assist Court's in Determining the
Reliability of Scientific Testimony. It is not Intended to Exclude Other Types
of Nonscientific Testimony.

In Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), the Supreme Court
clarified the admissibility requirements for expert scientific testimony by holding that Rule 702
supersedes Fry v. United States, 293 F. 1013, 1014 (D.C. Cir 1923). According to the court, a

-

"rigid general acceptance" requirement would be at odds with the liberal thrust of the Federal
4

Rules and their general approach of relaxing the traditional barriers to opinion testimony.
However, even under the new standard, the Daubert court stated that the trial judge would still
serve an important gatekeeping role:
"Under the Rules, the trial judge must ensure that any and all scientific testimony or
evidence admitted is not only relevant but reliable." Id. at 59. The court went on to
suggest a flexible list of factors to be considered when presented with scientific testimony
to determine whether the reliability component had been met.
"Daubert provides a flexible framework to aid district courts in determining whether
expert scientific testimony is reliable. If that framework were to be extended to outside
the scientific realm, many types ofrelevant and reliable expert testimony-that derived
from practical experience--would be excluded. Such a result truly would tum Daubert on
its head." U.S. v. Jones, supra, see also, U.S. v. Starzecpyzel 880 F.Supp 1027 (SDNY
1995)

Inasmuch as courts have characterized handwriting analysis as "non-scientific", but
rather, specialized knowledge, Plaintiffs application of Daubert criteria is incorrect. Justice

-

Blackmun, in distinguishing scientific and specialized knowledge noted:
"Experience is to nonscientific experts as experimentation is to scientists. Perhaps more
than any other area of Evidence law, nonscientific expert testimony bears out Locke's
position that "all our knowledge is founded in our experience. Non scientific experts are
'experientially qualified.' Their experience largely is their expertise ...
"Daubert provides a "flexible" framework to aid district courts in determining whether
expert scientific testimony is reliable. If that framework were to be extended to outside
the scientific realm, many types of relevant and reliable expert testimony - that derived
substantially from practical experience - would be excluded. Such a result truly would
tum Daubert, a case intended to relax the admissibility requirements for expert scientific
evidence, on its head." U.S. v. Jones, supra.

The facts of this case demonstrate ample indicia ofreliability as set forth in the affidavit
of Dr. Bouffard. Bouffard has conducted thousands of comparative handwriting analysis. He
has been actively engaged in forensic document examination since 1974 and has been regularly
recertified. He is employed as the director of the Lake County Regional Forensic Laboratory as
5

Laboratory Director and Forensic Document examiner since 1974.
CONCLUSION
The Sixth Circuit has held that the Rules of Evidence recognize forensic handwriting
analysis as a field of expertise. Moreover, there is no legal basis upon which to exclude the
testimony of Dr. Bouffard, since the Daubert decision was intended to relax, not restrict
admissibility requirements. The only proper question for the court with regard to Dr. Bouffard's
testimony is that ofreliability. That question is suitably answered in the affidavit of Dr.
Bouffard and his curriculum vitae.

CONCLUSION
In light of the foregoing facts and principles oflaw, defendant respectfully requests that
plaintiffs motion be overruled.
Respectfully submitted,
WILLIAM D. MASON
PROSECUTING ATTORNEY
CUYAHOGA COUNTY

Mari'yn B/C
Assistant r ecuting Attorney
1200 Ontario Street, 8th Floor
Cleveland, Ohio 44113
(216) 443-7785

-
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STATE OF OHIO
COUNTY OF CUYAHOGA

AFFIDAVIT OF PHILIP
BOUFFARD. Ph.D.

PHILIP BOUFFARD, being first duly sworn, states that he is of sound mind, competent to

testify, and has personal knowledge of the facts contained herein:
1. Affiant has earned the following degrees from accredited colleges and universities:
B.S. Chemistry Birmingham Southern College; M.S. Chemistry, University of Michigan; Ph.D.
(Chemistry) University of Michigan.
2. Affiant earned a Certificate in Forensic Document Examination at Georgetown
University in 1974. In 1974, the requirements for such a certificate included one year full time
study and training with Joseph English, former FBI forensic document examiner. Curriculum
included case studies, comparative examinations and research studies.
3. Affiant was certified by the American Board of Forensic Document Examination
(ABFDE) in 1980. Affiant was re-certified in 1985, 1990, and 1995. The American Academy of
Forensic Sciences is the umbrella organization under which the American Board of Forensic
Document Examination was created. The purpose of the American Board of Forensic
Document Examination is to maintain standards within the profession. The ABFDE certifies
forensic document examiners for the Federal Bureau oflnvestigation, U.S. Postal Service,
Internal Revenue Service, Immigration and Naturalization Service, and Secret Service.

-

5. Affiant has been employed as director of the Lake County Regional Forensic
Laboratory as Laboratory Director and Forensic Document Examiner from 1974 to present. In
addition, Affiant has maintained a private practice in forensic document examination since 1974.
6. Over the course of his career, Affiant has conducted tens of thousands of forensic
comparative examinations. Affiant has testified as an expert witness in forensic document
examination over three hundred times in state and Federal Courts in Ohio, Michigan,
Pennsylvania, and Indiana.
AFFIANT FURTHER SAYETH NAUGHT

(~/
tf,

SWORN TO AND SUBSCRIBED IN MY PRESENCE, this 30 day of December,
1999.

NOTARY PUBUC. STATE OF OHIO
Recorded In CUyahqj;a ~
.
My .comm. Elcpirol Dc. c . 7 ; 1.. co -+

-

2

CERTIFICATE OF SERVICE

A copy of the foregoing Brief in Opposition to Plaintiff's Motion to Exclude Handwriting Expert

~-Philip Bouffard was served this'u_ day of January, 2000 via hand delivery , upon Terry Gilbert
, 1370 Ontario Street, Suite 1700, Cleveland, Ohio 44113.
Respectfully submitted,
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